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BELL ATLANTIC AND GTE OPPOSITION TO COMMENTS
ON PROPOSED PROTECTIVE ORDER

Only two parties, GST Telecom and US Cellular, filed comments on the proposed
protective order submitted by Bell Atlantic and GTE in connection with their merger
proceeding before the Commission. Both parties want to eliminate provisions that the
Commission specifically included in its protective orders for other telecommunications
merger proceedings. Neither party offers a sound basis for eliminating these provisions for
the Bell Atlantic/GTE merger.

GST wants the Commission to remove the provision that limits access to
confidential documents to in-house counsel that “are not involved in competitive decision-
making, i.e., counsel’s activities, association, and relationship with a client that are such as

to involve counsel’s advice and participation in any or all of the client’s business decisions




made in light of similar or corresponding information about a competitor.” GST
Comments at 2. There is no reason for the Commission to remove this restriction.

The Commission included this very restriction in the protective orders it issued for
the MCI/WorldCom merger and the SBC/Ameritech merger. In the MCI/WorldCom
proceeding, the Commission found that this restriction “appropriately balances the
potential competitive harms that WorldCom and MCI allege could ensue if sensitive
information regarding its future business plans were disclosed to its competitors, and the
need for parties to have access to the information provided to the Commission in this
proceeding.” Application of WorldCom, Inc. and MCI Communications Corp. for Transfer
of Control of MCI Communications Corp. to WorldCom, Inc., Order Adopting Protective
Order, 13 FCC Red 11166 at § 5 (1998) (“MCI/WorldCom Protective Order™); see also
Application for Consent to the Transfer of Control of Licenses and Section 214
Authorizations from Ameritech Corp. to SBC Communications, Inc., CC Docket No. 98-
141, Order Adopting Protective Order, Attachment A 3 (rel. Oct. 2, 1998)
(“SBC/Ameritech Protective Order”). This same balance is appropriate here because
exactly the same kinds of competitive harms could result if sensitive information regarding
Bell Atlantic’s and GTE’s future business plans were disclosed to their competitors.

Moreover, the “competitive decision-making” standard adopted by the Commission
is precisely the same standard adopted by the federal courts in determining whether to
permit in-house counsel access to confidential information. In U.S. Steel Corp. v. U.S.,
730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), the court described “competitive
decisionmaking” as “shorthand for a counsel’s activities, association, and relationship with

a client that are such as to involve counsel’s advice and participation in any or all of the



client’s decisions (pricing, product design, etc.) made in light of similar or corresponding
information about a competitor.” See also Brown Bag Software v. Symantec Corp., 960
F.2d 1465, 1470 (9" Cir. 1992). This same language is therefore incorporated verbatim
into the Commission’s protective orders for the MCI/WorldCom and SBC/Ameritech
mergers and should be included in the protective order for this proceeding.

US Cellular asks the Commission to eliminate the provisions that limit the use of
confidential information to this merger proceeding before the Commission. US Cellular
wants to use confidential information it obtains in this proceeding “to enforce partnership
rights” in any other state or federal court proceeding. US Cellular Comments at 3. The
Commission should not grant US Cellular’s request.

What US Cellular wants to do with the confidential information it obtains in this
proceeding would violate the Commission’s discovery rules. Section 1.731(b) provides
that “[m]aterials marked as proprietary may be disclosed solely to the following persons,
only for use in prosecuting or defending a party to the complaint action, and only to the
extent necessary to assist in the prosecution or defense of the case....” 47 C.F.R. §
1.731(b). Similarly, section 1.731(c) provides that “[t]hese individuals . . . shall not use the
information in any activity or function other than the prosecution or defense in the case
before the Commission.” 47 C.F.R. § 1.731(c). The Commission has consistently
incorporated the substance of these rules into its protective orders in merger proceedings.
See, e.g., AT&T and Craig O. McCaw Applications for Consent to Transfer of Control of
Radio Licenses, 9 FCC Rcd 2613 (1994); Application of Bell Atlantic and NYNEX for

Consent to Transfer Control, Modified Protective Order, File No. NSD-L-96-10, (Dec. 4,
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1996); MCI/WorldCom Protective Order, Exhibit A 9 8, 11; SBC/Ameritech Protective

Order, Exhibit A 17 8§, 11.

Using the confidential information obtained in a Commission proceeding to enforce

contract rights in a separate court proceeding would clearly violate the Commission’s rules

and its prior protective orders. There is therefore no reason to revise the proposed

protective order for this proceeding as US Cellular suggests.

CONCLUSION

For the foregoing reasons, the Commission should adopt the proposed protective

order filed by Bell Atlantic and GTE without any modifications.
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